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Court of Appeals of the District of Colombia. 


No. 3115. 

Meta Keuscii, Appellant, 
vs. 

Franklin K. Lane et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 34332. 

Meta Keuscii, Plaintiff, 
vs. 

Franklin K. Lane, Secretary of the Interior; Alexander T. 
Vogelsang (Substituted for Andrieus A. Jones), First Assistant 
Secretarv of the Interior, and Clav Tallman, Commissioner of the 
General Land Oflice, Appellees. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 In the Supreme Court of the District of Columbia. 

No. 34332. Equity. 

Meta Keuscii, Plaintiff, 
vs. 

Franklin K. Lane et al., Defendants. 
Memorandum. 

May 15, 1916. 

Bill of Complaint for Injunction, filed. 
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Motion for Leave to Amend Iiill of Complaint. 

Filed June 28, 1916. 

******* 

Now comes the Plaintiff and moves the Court for leavfe to amend 
her Bill of Complaint filed herein. 

S. V. HAYDEN, 

JAMES I. PARKER, 

Attorneys for Plaintiff. 

Take notice that the aforegoing will l>e for hearing on the 30th 
dav of June, 1916. 

S. Y. IIAYDEN and 
JAMES I. PARKER, 

Att’ys for PVt’ff. 

2 Order Granting Plaintiff Leave to Amend Ilifl of Complaint. 

Filed June 30, 1916. 

* * * * * * * * 

The Defendants thereunto consenting, it is this 30th day of June, 
1916, ordered that leave he and hereby is granted to Plaintiff to 
amend her Bill of Complaint filed in this cause, and that she have 
up to and including the 30th day of Septeml>er, 1916, to do so, and 
that defendant's time to plead is herebv enlarged to & including 
Oct. 20, 1916. 

Bv the Court: 

WENDELL P. STAFFORD, Justice. 

1 consent. 

C. E. WRIGHT, 

Att’y for Def't. 

Amended Bill of Complaint. 


Filed November 18, 1916. 

******* 

To the Supreme Court of the District of Columbia: 


Plaintiff states as follows: 

1. The plaintiff Meta Keusch is a citizen of the United States and 
a, resident of the state of Montana and brings this suit in her own 
right. 

2. The defendant Franklin K. Lane is a citizen of the United 
States and a resident of the District of Columbia and is sued in 


his official capacity as Secretary of the Interior of the United 
States of America, which office he held when this suit was 


brought and still holds. 
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The defendant Alexander T. Vogelsang, the plaintiff asks, be sub¬ 
stituted as a party defendant for Andreus A. .lones, who at the time 
this suit was brought was and still is a citizen of the United Suites 
and was at that time, the First Assistant Secretary of the Interior 
of the United States of America, and was sued as such in his official 
capacity, but since this suit was brought he has resigned his said 
office of First Assistant Secretary of the Interior and been succeeded 
therein by the said Alexander T. Vogelsang, who is a citizen of the 
United States and a resident of the District of Columbia and is sued 
in his official capacity. 

The defendant Clay Tallman is a citizen of the United States and 
a resident of the District of Columbia and is sued in his official 
capacity as Commissioner of the General Land Office of the United 
States of America, which office he held when this suit was brought 
and now holds. 

3. That Bernard A. Erickson, a citizen of the United States and 
a resident of the State of Montana appears to be a proper party de¬ 
fendant to this action, but is not made a party because he is not 
within the jurisdiction of this court. 

4. That on August 14, 1899, an agreement was entered into be¬ 
tween the United States of America through its commissioners, duly 
appointed for the purpose, and a majority of the Crow Indians over 
the age of eighteen years on the Crow Reservation in Montana, which 
agreement was to take effect and be in force when signed by the 

commissioners and a majority of said Crow Indians and rati- 
4 tied by the Congress of the United States, bv which said In¬ 
dians, for the consideration of $1,150,000. to be paid to and 
expended for them by the United States, ceded to the United States 
the following described lands, to-wit: 

Beginning at the northeast corner of the said Crow Indian Reser¬ 
vation thence running due south to a point lying due east of the 
northeast corner of the Fort Custer Military Reservation; thence 
running due west to the northwest corner of said Fort Custer Military 
Reservation; thence due south to the southwest corner of said Fort 
Custer Military Reservation; thence due west to the intersection of 
the line l>etween sections ten (10) and eleven (11), Township 2 S., 
Range 28 E., of the principal meridian of Montana; thence due 
north to the intersection of the Montana base line; thence due west 
to the intersection of the western boundary of the Crow Indian Reser¬ 
vation ; thence a northeasterly direction following the present bound¬ 
ary of said Reservation to the point of beginning. 

5. That said agreement of August, 14, 1899 was never ratified by 

Congress as made, nor did the United States ever acquire the Indian 
title to the land described in said agreement by purchase except sec¬ 
tions 16 and 36, but instead the United States became the trustee for 
said Indians, to dispose of said lands and to expend and pay over 
the proceeds received from the side thereof only as received, as pro¬ 
vided in section 8 of the act of April 27, 1904. (33 Stat., 352-362.) 

6. That the lands deseril>ed in said agreement of August 14, 1899 
and in the said act of April 27, 1904, that remained unallotted, ex¬ 
cept sections 16 and 36, those withdrawn under the reclama- 
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5 tion act and those reserved as subject to the preference right 
of entry by the purchaser of the improvements of the former 
Indian claimant thereon, were, under the provisions of section 5 
of the said act of April 27, 1904, and the President’s proclamation 
of May 24, 1900 to he disposed of under the general provisions of the 
homestead, townsite and mineral land laws at not less than $4.00 
per acre, that (he only ground mentioned in section 5 of said act of 
April 27, 1904 and the President’s proclamation of May 24, 1900 
for the cancellation of an entry of such land made thereunder, is 
the failure of the entryman to pay in whole or in part the purchase 
price of said land. 

7. That on September 20, 1900. the plaintiff herein made home¬ 
stead entry Xo. 204 serial No. 01090 for the S. E. \\ of Section 20, 
Township 1 S., Range 00 E., M. P. M. at the Billings, Montana Land 
Oflice. That said tract is a pail of the lands described in the said 
agreement of August 14, 1S99 and in the said act of April 27, 1904 
and that said entry was made bv the plaintiff under the provisions 
of section 5 of the act of April 27, 1904 and the President’s procla¬ 
mation of Mav 24. 1900. That the plaintiff has paid for said land 
the sum of $700.00 which includes in full the purchase price pre¬ 
scribed therefor by section 5. of said act of April 27, 1904 and the 
President's proclamation of May 24, 1900. That on April 28, 1914, 
the plaintiff submitted her final five year proof on her said home¬ 
stead entry upon which proof final certificate was and still is with¬ 
held. 

8. That on September 19, 1911 one Bernard A. Erickson filed in 
the Lnited States Land Oflice at Billings, Montana an affidavit of 
contest against Plaintiff’s said homestead entry, alleging “that said 

Meta Keuseh has failed to establish and maintain a residence 
G upon said land and has totally abandoned same for a period 
of more than six months. That said affidavit of contest, as 
plaintiff is advised and therefore avers was filed by the said Bernard 
A. Erickson in accordance with the procedure in vogue in the Land 
Department with reference to contests against homestead entries 
made from public lands and for the purpose of securing if possible 
the preference right of entry accorded to successful contestants by 
section 2 of the ait of May 14, 1880, (21 Stat., 140) and that said 
affidavit of contest contained no charge that plaintiff had failed to 
pay any installments of the purchase money for said land as required 
by section 5 of said act of April 27, 1904 and the President’s procla¬ 
mation of Mav 24, 190G. 

%j 

9. That notwithstanding the status of said tract as set forth in the 
preceding paragraphs herein, and the facts herein above stated, the 
Register and Receiver of the Lnited States Land Oflice at Billings, 
Montana without authority of law so to do, as plaintiff is advised and 
therefore avers, assumed jurisdiction and entertained said affidavit 
of contest, and took such other action with reference thereto, as that 
a hearing was held before them on April 25, 1912 on the issues pre¬ 
sented bv said affidavit of contest, at which both the contestant and 
contestee were present in person and by attorney; and that on Sep¬ 
tember 14, 1914, said Register and Receiver rendered their decision 
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in writing in favor of tlie plaintiff herein and recommended a dis¬ 
missal of the contest. A copy of said decision is filed herewith, made 
a part hereof, and marked exhibit “A”. 

10. I hat an appeal was taken from said decision by the said 
Bernard A. Erickson, the contestant, to the Commissioner of the 

(»enoral Land Office. That the defendant. Clay Tallman, Com- 
4 missioner of the General Land Office, on the 20th day of April, 
10L), rendered a decision in writing in said case, in which 
he reversed said decision of the Register and Receiver and held the 
homestead entry of plaintiff for cancellation, subject to her right of 
appeal to the Secretary of the Interior. A copy of said decision 
l>eing tiled herewith, made a part hereof, and marked exhibit “B”. 

11. 1 hat the plaintiff Meta Keusch appealed from the said de¬ 
cision of the Commissioner of the General Land Office to the Secre¬ 
tary of the Interior, and on October 27. 1015, one Andreus A. Jones, 
then First Assistant Secretary of the Interior affirmed the decision 
of the Commissioner of the General Land Office. A copy of which 
decision is filed herewith, made a part hereof, and marked ex¬ 
hibit “C”. 

12. That thereafter the plaintiff filed in the office of the Secretary 
of the Interior, a motion for rehearing of the said decision of said 
Andreus A. Jones, First Assistant Secretary of the Interior and on 
March 22, 191ff, the said Andreus A. Jones, then First Assistant Sec¬ 
retary of the Interior rendered a decision denying plaintiff s said 
motion for rehearing and adhered to his former decision of October 
27, 1915. A copy of said decision is filed herewith, made a part 
hereof, and marked exhibit “1V\ 

13. That on April 5, 1915, plaintiff filed in the office of the Secre¬ 
tary of the Interior a petition for the exercise of the Secretary’s Super¬ 
visory Authority in said case urging that her said homestead entry 
he held intact and on the 11th day of May 1910, the said Andreus 
A. Jones, as First Assistant Seeretarv of the Interior bv his decision 
of that date, denied said petition. A copy of which decision is filed 

herewith, made a part hereof, and marked exhibit “E”. 

8 14. That notwithstanding the facta herein set forth and 

particularly in paragraphs 5, 0, 7 <& 8, the defendant Frank¬ 
lin K. Lane. Secretary of the Interior, and the defendant Alexander 
T. Vogelsang, First Assistant Secretary of the Interior, and the de¬ 
fendant Clay Tallman, Commissioner of the General Land Office 
are threatening to cancel and will, unless prevented by this court, 
cancel plaintiff’s said homestead entry, without authority of law so 
to do, to her great and irreparable loss and injury, for which no 
adequate compensation can be had at law. 

Wherefore the premises considered, the plaintiff respectfully 
prays as follows: 

1. That process may he issued requiring the defendants and each 
of them to appear and answer the exigencies of this amended bill of 
complaint. 

2. That the defendants and each of them may be enjoined pen¬ 
dente lite and permanently from canceling the homestead entry of 
the plaintiff for the lands herein above described in paragraph 6. 
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3. That the plaintiff may have such and further relief in the 
premises as may be proper or necessary. 

4. The defendants to this hill of complaint are the three parties 
named in the caption hereof. 

JAMES I. PARKER, 

S. V. IIAYDEN, 

Attorneys for Plaintiff. 


District of Columbia, sx: 


James I. Parker being first duly sworn upon his oath deposes and 
says that he is one of the attorneys of record of Meta Keusoh, 
9 the plaintiff, in the above entitled equity cause wherein 
Franklin K. Lane, Secretary of the 1 Interior; Alexander T. 
Vogelsang, First Assistant Secretary of the Interior and Clay Tail- 
man. Commissioner of the (leneral Land Office are named as de¬ 
fendants; that the plaintiff is a non-resident of the District of Colum¬ 
bia and is absent therefrom and that for this reason he makes this 
affidavit ; that he has read the foregoing amended bill of complaint 
of the plaintiff, and that he verily believes the facts stated therein 


to lx? true. 


JAMES I. PARKER. 


District of Columbia, ss: 

Subscribed and sworn to before me D. L. Selke this 17th day of 
November 191G. 

[seal.] L- SELKE, 

Xotary Public, 1). C. 

Commission expires October 31, 10*21. 

■ Exhibit “A.” 

Department of the Interior, 

C. S. Land Office, 

Hillings, Montana, Septemlier 14, 1014. 

Involving II. E. 01300. Made September *20, 1000, by Meta Keusch, 
for the S. E. *4, Sec. 20, Twp. 1 S., R. 33 E., M. P. M. 

Bernard A. Erickson, Contestant, 

vs. 

Meta Keusch, Contestee. 

Decision. 

September 26, 190(3, Meta Keusch made II. E. 204, Serial 
10 No. 01390, for S. E. %, Sec. 20, T. 1 8., R. 33 F„ M. P. M. 

She has made all Indian payments for this land, and on April 
28, 1914, submitted final five year proof in support of the same. 
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December 19, 1911, Bernard A. Erickson filed his application to 
contest her entry, alleging: 

i hat said Meta Keusch has failed to establish and maintain a 
residence upon said land and has totally abandoned same for a period 
of more than six months.” 

Service was had on the contcstee, and on February 9, 1912, she 
filed her answer, denying that her place of residence was Billings, 
Montana; denying that she had failed to establish or maintain a 
residence upon said land, or that she had totally abandoned the same 
for a period of more than six months, or at all; and alleging that 
her place of residence was on the land embraced in her homestead 

t \. 1^ 1 i e case was set for hearing on April 10, 1912, on which 

date hearing was had. Transcript of testimony was filed on April 
15, 1912. 

Contestant, Erickson, admits that one Raymond, acting in be¬ 
half of contestee, plowed thirty-six acres of this ranch, and raised 
five or six acres of winter wheat thereon, and that in the years 1907, 
1908, 1909, and 1911, the contestee lived more or less on the place; 
he admits that she has her entire entry fenced and has a house 
thereon. 

The evidence of the contestant’s witnesses, other than his wife’s 
relatives, the Coxes’ and the Worleys’ is all of a negative character 
as to her residence. The animus of the contestant and his relatives 
was plainly shown bv their testimony which seeks to show that con¬ 
testee never had a habitable house on the land and did not live there, 
although compelled to admit that she had lived there at times, 
11 and, so far as one or more of the family is concerned, they 
were away for considerable periods at times, when they seek 
to testify she was not living on this land. 

Erickson, Cox, and Cox’s two stepsons testify that no one could 
live in her house, and vet thev admit that the man Raymond lived 
therefor about two years, and Mrs.Cox testifies that the contestee could 
have lived there if she wanted to, for her house was a better one than 
the Cox family had. The younger Worley bov admits that the fam¬ 
ily discussed their testimony prior to the contest, and also discussed 
the probability of the son-in-law, Erickson, and his family getting 
a home next to theirs. Two of the contestant’s witnesses appraise 
the value of the land, exclusive of any improvements, at four thou¬ 
sand dollars. There is an attempt on the part of the contestee to 
show that one Mitchell, a real estate man at Hardin, Montana, is in¬ 
terested in Erickson’s contest. Erickson admits that he discussed the 
matter with Mitchell, and that Mitchell told him he could borrow 
what money he needed: that he is a day laborer doing odd jobs and 
receiving an income of thirty dollars a month during the winter 
months, and that he borrowed two hundred and forty dollars from 
a bank in Hardin, without an endorser, for twelve months, for the 
purpose of instituting this contest. 

It appears to be fairly well established that the contestee is an old 
woman and very feeble physically, and apparently of feeble intellect: 
that during the greater part of the life of her entry she has suffered 
from rheumatism and other physical ills, and that earlv in the vear 
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1911, she was so badly injured as to be incapacitated for several 
months, and was compelled to go to friends in Billings, Montana, for 
care. That she has had broken thirty-five acres or more; that 

12 at least ten acres of land was cultivated more or less during 
the vears 1907, 1908 and 1909. That more or less hav was 

raised on the place, and some live stock has been pastured there. 
That it is fenced and that she has had some sort of a barn and house, 
and that she has managed to live there more or less; that in her im¬ 
provements and in her Indian payments she has expended several 
hundred dollars: that her only other property is some tax title lots 
in Billings, Montana, which, however valuable they may or may 
not be, she was unable to sell. She states that she cooked and washed 
dishes and did other work for hotels and private people for the pur¬ 
pose of earning money to improve her place; that at one time while 
ill from rheumatism she earned fourteen dollars in this manner to 
pay for the digging of post holes. That her first house and its con¬ 
tents were destroved by a cvelone; what little furniture she had in it 
was taken awav by the man Raymond when he left in the spring 
of 1910. ‘ ‘ 

It is fairly well established by the evidence of practically all the 
witnesses that the contestee did establish a residence on her home¬ 
stead, and that she maintained the same more or less from about 
the 15th of May, 1907, until the time of the contest hearing. The 
only matter about which there is any room for doubt is the question 
as to whether the contestee had abandoned her homestead for more 
than six months immediately prior to December 19, 1911, the time 
of the institution of this contest. The whole of the testimonv and 
all of the acts of the contestee would go to show that she never wholly 
abandoned this land for any considerable period, or at all. The 
testimony to support the charge of abandonment during the last six 
months prior to the beginning of this contest is wholly nega- 

13 tive in character. Contestant himself was compelled to admit 
that for all he knew she might have spent two-thirds of all the 

life of her entry, up to the time of hearing, upon the land in each 
year, and that she might, without his knowledge, have resided more 
or less upon her entry during the six months in question. The con¬ 
testee, as perhaps might be expected, maintains that during the six 
months in question she was on the land a number of times for periods 
of several days each. Her witness, Ida M. Wills, who conducts a 
hotel at Hardin, testifies that during the Big Horn Valley fair, held 
presumably at Hardin some time in the year 1911, the contestee 
spent at least a night upon her homestead, and that the witness went 
out there with a team and brought the contestee back to Hardin. 
She testifies as to several trips that the contestee made from Mrs. 
Wills’ hotel at Hardin back and forth to the homestead, between 
February, 1911, and December, 1911. It does not appear what time 
this fair was held, but presumably some time between the first of 
September and the latter part of October, which is the usual season 
for holding County fairs in Montana. 

We find that none of the allegations of the contest are sustained 
bv the evidence, and recommend that the contest be dismissed and 
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contestees entry remain intact. Since considering the contestee’s 
age and circumstances and physical, if not mental, infirmities, her 
final proof submitted as above seems fairly sufficient as a commuta¬ 
tion proof at least if not as a five year proof; and as all of her Indian 
payments have been made we recommend that final commutation 
certificate issue to her on her proof already made upon the payment 
of the proper commissions. 

Thirty days from service of copy of this decision upon con- 

14 testant are allowed him to appeal herefrom to the Commis¬ 
sioner of the General Land Office. 

(Sgd.) FREI) H. FOSTER, Register. 

(Sgd.) E. J. McLEAN, Receiver. 

In reply please refer to “IF’ Hillings 01390 LTR. 2 Ex. to 
R. & R. 

Exhibit “B.” 

Department of the Interior, 

General Land Office, 
Washington, April 20, 1915. 

Address only the Commissioner of the General Land Office. 

Entrv Held for Cancellation. Reversed. 

* 

Bernard A. Erickson 
vs. 

Meta Keusch. 

Register and Receiver, Billings, Montana. 

Sirs: September 20, 1900, Meta Keusch made homestead entry 
No. 204, (Crow ceded lands Act of April 27, 1904.) for S. E. % of 
Sec. 20, T.‘ 1 S., R. 33 E., M. M., upon which five-year proof was 
made April 28, 1914, and certificate withheld. The price of this 
land was fixed at $4.00 per acre, and the records of this office show* 
that she has paid $7(50.00. No withdrawals effective. 

December 19, 1911, Bernard Erickson filed in your office a contest 
affidavit against this entry, charging that entrywoman did not 

15 establish and maintain residence upon this land and that she 
totally abandoned same for a period of more than six months. 

Entrywoman was personally notified of said charges January 12, 
1912, and filed answer to same February 9, 1912, denying the 
charges. 

A hearing was had before you April 10, 1912, both parties appear¬ 
ing and submitting evidence. September 14, 1914, you rendered 
your decision recommending the dismissal of the contest proceedings, 
from which action contestant appealed and in due time you trans¬ 
mitted the record. 

2—3115a 
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The evidence in this case shows that entrywoman at the time of 
this hearing was a widow about sixty years of age, with impaired 
health; that about the middle of May, 1907, she had a little house 
built upon this land and at that time rented the house and ground 
to a man with the understanding he was to break some of the ground. 
The evidence shows that entrywoman never did furnish this house, 
but stayed there a few nights with her renter. It is shown that what 


time she was near this entry she slept at the home of some of the 
people living near this place or a few miles therefrom in the town 
of Hardin. It appears that contestee was in Hillings, Montana, the 
most of the time during the life of this entry where she seemed to 
have some city lots she had gotten hold of by tax title, and by means 
of her speculating in the lots she made money enough to make the 
payments on this land. 

Otto Raymond, the person entrywoman turned the land over to, 


cultivated about thirty-live acres 


of this land during the years 1907 


and 1908, and in the fall of 1909 sowed several acres of wheat, 


10 and in the spring of 1910 he left this place. After Raymond 
left, none of this land was cultivated. It appears from the 
evidence that soon after the house was put on this land in May, 1907. 
a windstorm blew it down and Raymond gathered up the pieces and 
moved them to another place upon this land and rebuilt the house. 


Persons, some of whom lived adjoining this land, testified that 


entrywoman never established or maintained residence upon this 
land and gave as a means of knowledge their proximity to this land, 
their personal knowledge of Raymond living on the same from May, 
1907, to the spring of 1910, and of its abandonment after that time. 

Entrywoman does not claim that she or any other person resided 
upon this place after the spring of 1910, when Raymond left. Con¬ 
testee does not claim she furnished either of the shacks, but claims 


she was not able to do so on account of her financial condition. 


So far as the evidence shows, entrywoman never spent one dozen 
nights upon this land, but on the contrary it is shown that when 
she went from Hillings to this place she would stay with persons near 
this land. 

The entrywoman may have believed that she was complying with 
the law by having Raymond reside upon, cultivate and improve the 
land, but residence cannot be established and maintained by proxy. 

The evidence in this case has all been considered and I am of the 
opinion the entrywoman never established and maintained a bona 
fide residence upon this land to the exclusion of a home elsewhere. 
It therefore follows that I do not concur in your decision and said 
entry is hereby held for cancellation, subject to the contestee’s right 
of appeal. 

You will notify the parties in interest hereof and in due 
17 time report the actions taken. Copies of this decision are 
inclosed for sendee. 

Very respectfullv, 

(Sgd.) ' " CLAY TALLMAN, 

Commissioner. 
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Exhibit “C.” 

Department of the Interior, 
Washington, October 27, 1915. 


“II.” Billings, 01390. 
Bernard A. Erickson 


Meta Keuscii. 

Cancellation of Homestead Entry. Atlinned. 

Appeal from the General Land Office. 

This is an appeal by Meta Keuscii from a decision of the Com¬ 
missioner of the (Ieneral Land Ollice, dated April 20. 1915, holding 
for cancellation her homestead entry, No. 254. made September 20, 
1900, at Billings, Montana, for tin* S. E. Vi Sec. 20, T. 1 8., H. 33 
E.. M. M., Crow Indian lands, under the act of April 27, 1904 (33 
Stat., 352). By the act of April 27, 1904, the price of the land was 
fixed at $4 per acre, but the records of the (ieneral Land Office indi¬ 
cate that the entrywoman has paid $700, in six installments. 

December 19, 1911, Bernard A. Erickson filed a contest against 
this entry, charging, in effect, that the entrvwoman did not estab- 
lisli and maintain a residence upon the land, and that she had 
totally abandoned it for a period of more than six months. A hear¬ 
ing was held upon the contest April 10, 1912. April 28, 
18 1914. the entrywoman submitted final five-year proof, and 

upon September 18, 1914, filed an affidavit requesting that 
this proof, if necessary, he accepted as a commutation proof. By de¬ 
cision of' September 14. 1914. the register and receiver had recoin* 
mended that the contest be dismissed and the proof accepted as a 
commutation proof. 

The testimony submitted discloses that by Mav 15, 1907, the 
entrvwoman had a small frame shack constructed upon the land. 
She stayed there one night at that time. From the summer of 1907 
to the spring of 1909 the land was in the possession of one Raymond, 
apparently a tenant or hired man of the entrvwoman. During the 
summer of 1907 the entrywoman slept upon the land in a tent for 
alsmt one week. She lived during the lifetime of the entry in 
Billings, Montana, making isolated visits to the land. During such 
visits she slept and took her meals generally at the homes of neigh¬ 
bors. sleeping a few isolated nights upon her own land, either in 
the cabin, or shack, or in the stable. Raymond broke up some of 
the land, the last cultivation l>eing in the fall of 1909, the crop from 
which was harvested in 1910. After Raymond left the land in the 
spring of 1909, there was nothing in the cabin but an old bedstead 
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and a broken chair, and it was filled with rubbish. Some fencing 
was placed upon the land. The cultivation is estimated at from 25 
to 35 acres, the total value <>f the improvements being given as about 
$150. In August, 1000, the shack blew down and on February 5>, 
1910, the entrvwoman applied for a leave of absence for five months 
on that account. The record indicates that this leave of alienee was 
granted bv the register and receiver, but no formal action to that 
effect appeal’s. A new shack was constructed from the frag- 
10 ments gathered up of the old and a shed adjoining it used 
as a stable. 

The record clearly shows that entrvwoman failed to reside on the 
land. At best she made a few isolated visits thereto, staying the most 
of the time with her neighbors. She never had a stove in her cabin 
and lived during the lifetime of her entry in Billings. 

It is urged that claimant s default in the matter of residence 
should be excused, due to her illness and poverty. The testimony 
shows that she was injured by a fall in the spring of 1011, being ill 
about three months, and was then afflicted with rheumatism. There 
is no showing of any illness prior to that time and therefore it can 
not be offered as a palliation of her previous default. The record 
further discloses that she owned 12 lots in the city of Billings, which 
she admitted were worth over $5>.000. 


It is next urged by counsel for the appellant that the land being 
part of the Crow Indian Reservation, the main purpose of the act of 
April 27, 1904, was to secure money for the Indians and that a liberal 
construction should be given of the homestead laws in order that 
the proof herein may be accepted as a commutation proof, xithng in 
that connection the unreported case of Telluf B. Xesland. decided 
December 17. 1907. 

The act of April 27. 1904. provided that the Crow Indian lands 
not withdrawn for irrigation should be disposed of under the home¬ 
stead, townsite. and mineral land laws of the United States, and 
should liecome open to settlement and entry by proclamation of tbe 
President. Section 5i provided that the price of the lands should 
Ik? $4 per acre when entered under tbe homestead laws. The Presi¬ 
dent was empowered, when no more of tbe land could l>e 
20 dis]H)sed of at that price, to sell it from time to time subject 
to tbo provisions of the homestead law, or otherwise, as he 
might deem most advantageous, at such price and upon such con¬ 
ditions as he might deem best. 

The act therefore distinctly provided that the lands should 1 k? 
entered under the provisions of tbe homestead laws. The case of 
Telluf B. Xesland. supra, was that of a homestead entry under a 
similar law relating to the Red Lake Indian Reservation, being the 
act of February 20, 1904 (33 Stat., 40). The facts in the Xesland 
case were that he made entry October 0, 1904. establishing residence 
March 1, 1905. August 13, 1900, he submitted commutation proof, 
which showed that he had resided continuously on the land from 
March 1, 1905, until the time of proof, with the exception of between 
seven and eight months, during which time he was absent from the 
land for the purpose of earning money for cultivation and improve- 
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inent. ITis improvements consisted of a house, well, 1 Vi miles of 
ditching, .> acres under cultivation, and 20 acres cleared for culti¬ 
vation, small garden, and a grove planted around the house, the total 
value of the improvements being between $lo0 and $200. Under 
these facts the Department held as follows: 

W hile the act provides that purchasers of this land at public sale 
shall make final proof conformable to tbe homestead laws, it is never¬ 
theless manifest from its provisions that tbe primary purpose of the 
act was to create from the sale of this land the largest possible fund 
for tbe benefit of the Indians, the act even going so far as to provide 
that |arsons who bad exhausted their rights under the homestead 
law might become purchasers under the act, and that all such lands 
as remained unsold after five years from the date of the first sale 
shall be offered for sale “without any conditions whatever except the 
payment of the purchase price" at a rate of not less than four dollars 
per acre. In view thereof and of the large price paid bv purchasers 
of these lands at public sale, the Department is of opinion that the 
reasons existing for the rule applied in cases of ordinary eom- 
21 mutation proof in the matter of residence do not exist with 
respect to entries made by purchasers at public sale under 
this act. It is therefore held that as to such purchasers at public 
sale who have submitted, or may submit, commutation proof on 
their entries, tbe requirements of the statute as to residence are 
sufficiently met where such proof shows that actual residence was 
established on tbe land in good faith within six months from the date 
of the entry: that such residence was maintained for such period or 
periods as, when added to the period intervening between the date of 
the entry and tbe establishment of residence, equals fourteen 
months; and that the purchaser was actually residing on the land 
at tbe date of submitting such proof. 

The Xesland case, therefore, held that as to the Red Lake Indian 


lands, in view of the'payment required of entry men, commutation 
proofs would be accepted which disclosed the required period of resi¬ 
dence, although tbe same may not have been continuous to the date 
of proof. Even assuming that this ea*e is applicable to the Crow 
Indian Reservation, the present matter doe* not fall within its scope. 
The entry woman here ha* failed to reside more than a few days 
upon the land and her proof can not be accepted as a commutation 
proof, even under tbe Xesland case. 

Tbe decision of the Commissioner is correct and is hereby affirmed. 

As tbe entrywoman paid tbe purchase price prescrilied, no for¬ 
feiture was incurred on that ground. The proof is rejected because 
of noncompliance with the requirements of tbe homestead law, and 
no fraud is shown. The Department is of the opinion that, upon 
this decision becoming final, the purchase money may be repaid in 
the absence of objection other than shown in the present record. 

(Sgd.) AXDRIEUS A. JONES, 

First Assistant Secretary. 
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Ex III1IIT “D.” 

Department of the Interior, 

Washington, March 22, 1916. 


1)—30755. 


“II." Billings, 01390. 

Bernard A. Erickson 
v. 

Meta Kei sen. 


Homestead Entry. Denied. 
Motion for Uvh canny. 


This is a motion for rehearing by Meta Keuseh in the matter of 
departmental decision of October 27. 1915, affirming a decision of 
the Commissioner of the (ieneral Land Office holding for cancella¬ 
tion. upon contest proceedings hv Bernard A. Erickson, charging in 
effect that the cntrvman did not establish and maintain a residence 
upon the lands, homestead entry 01390. made September 26, 1906, 
under the provisions of the Act of April 27, 1901 (33 Stat., 352) 
for the S. E. l /\. Sec. 20 T. 1 S.. B. 33 E., M. M.. Billings land dis¬ 
trict. Montana. 

The motion is accompanied by an affidavit in which the home¬ 
stead entrvwoman alleges certain acts of annoyance and intimida- 

• * • 

lion on the part of neighbors related to contestant, and it is urged 
that such acts interfered with and rendered it impossible for the 
homesteader to maintain a residence upon the land. 

The affidavit does not set forth any newly discovered evidence that 
might he made the basis for a new trial, and a review of the testi- 
monv given at the hearing discloses that the entrvwoman tes- 
23 tided as to her relations with the neighbors, referred to in 
the affidavit, and made no complaint at that time of any 
unfriendly actions on their part. Contest cases cannot he tried upon 
ex parte affidavits and the Department does not find presented suf¬ 
ficient ground for ordering a new trial of the case. 

Other than the affidavit referred to, the motion for rehearing pre¬ 
sents no new matter of law or fact. A review of the testimony dis¬ 
closes that the entrvwoman completely failed to meet the require¬ 
ments of the homestead law as to settlement and residence and there 
appears to he no reason why the Department's decision on appeal in 
this case should not he adhered to. 

The motion for rehearing is accordingly denied. 

(Sgd.) AXDRTEUS A. JONES, 

First Assistant Secretary, 
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Exhibit “E.” 

Department of the Interior, 

Washington, May 11, 1916. 

D—30755. 

“IT.” Billings, *01390. 

Bernard A. Erickson 


Meta Kecscii. 


Cancellation of Homestead Entry. Petition Denied. 

Petition for Ejcrrcixe of Supervisory Authority. 

Bv departmental decision of October *27, 1915, the decision of the 
Commissioner of the (ieneral Land Oflice of April 20, 1915, 
24 was affirmed, wherein he held for cancellation the homestead 
entry of Meta Kensch, for th(* S. E. 14 Sec. 20 T. 1 S., R. 33 
E., M. M., Billings, Montana, land district. 

The case was again considered under date of March 22, 1916, by 
the Department, on motion for rehearing, and the prior decision was 
adhered to. 

A petition has now been filed by the eontestee requesting exercise 
of the supervisory authority of the Secretary, and reconsideration of 
the case. 

As above noted, this case has received thorough consideration by 
the Department, in the two decisions referred to, and nothing is seen 
in the petition to justify any modification of the action heretofore 
taken. Certain allegations are made in the petition to the effect that 
the entry woman was interfered with by some of the neighbors, and 
prevented from maintaining residence upon the land. The same 
contention was made on motion for rehearing, but the Department 
was not convinced of the propriety of allowing a new trial. It is 
further urged that the payment of $4 per acre, the Indian price, 
which has been made, should Ik? regarded as sufficient proof of good 
faith, and that strict compliance regarding residence and cultivation 
should not be insisted upon. In answer to this, it is sufficient to say 
that the law under which the entry was made requires residence and 
cultivation, and the Department has no authority to waive such re¬ 
quirements. 

The record made at the hearing has again been carefully ex¬ 
amined, and it is found to fully establish the contest charges. The 
law was in no sense complied with. The petition is, accordingly, 
denied. 

(Sgd.) ANDRIEUS A. JONES, 

First Assistant Secretary. 
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Motion to Dismiss. 


Filed Novellil>ei* 21, 1016. 


Come now the defendants in tlie above-entitled suit by their at¬ 
torneys, and move to dismiss the amended bill of complaint herein 
tiled; and for cause show: 

That it appears on the face of the bill that the matters sought to 
1)0 controlled are such as hv Congress have l>een committed wholly 
and exclusively to the jurisdiction of the defendants and involve the 
exercise of their judgment and discretion; 

That it further appears on the face of the bill that in the exercise 
of that jurisdiction as aforesaid, according full and due process of 
law to the plaintiff, the matter of whether or not plaintiff had com¬ 
plied with the requirements of the law under which she sought to 
enter and to secure title to the land described in her hill, came on 
in due course to he heard and determined by the defendants in this 
suit, and was heard and determined as fully set forth in plaintiff s 
Exhibits A, lb C. I>, and E; that therein and thereby, in the exer¬ 
cise of their judgment and discretion as aforesaid, it was determined 
that she had not complied with the requirements of the Act of April 
27, 1604, under which she had made entry as averred in par. 7 of 
her amended hill, in that she had failed, as a matter of fact, to com¬ 
ply with the requirements of the homestead law, that being one of 
the forms or manner of entry and acquiring title to said land under 
the provisions of section 5 of said Act of April 27, 1604, and the 
form of entry under which she attempted to acquire title to 
26 the land; that said determination of a question of fact, so 
made by the defendants, is conclusive on the courts and may 
not he reviewed; 

And that the plaintiff has not in and by said bill made or stated 
a case as does or ought to entitle her to any relief such a< is thereby 
sought and praved for, from, or against the defendants. 

FRANKLIN K. LANE, 

Secretory of the Interior: 
ALEXANDER T. YODELS A NO, 

First Assistant Secretary of the Interior; 
CLAY TALLMAN. 

Commissioner of the General Land Office, 

Bv Their Attorneys, CHARLES 1). MAITAFFIE, Solicitor; 

C. EDWARD WRIGIIT, 

. I ssista nt At to rn eg. 


Decree Dismissing Bill. 

Filed June 8, 1017. 

* * * * * * * * 

This cause came on to be heard on defendants' motion to dismiss 
the complainant’s bill of complaint, and was argued by counsel; 
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A\ hereupon after due consideration thereof, it is this 8th day of 
June, 1917, 

Ordered and decreed that the defendants’ motion to dismiss be 
and the same is hereby sustained and that the hill of complaint be 
and the same is hereby dismissed with costs to the defendants to be 
taxed by the Clerk. 

And thereupon the plaintiff in open court noted an appeal 

27 from the foregoing decree to the Court of Appeals of the Dis¬ 
trict of Columbia and the same is hereby allowed; and the 

amount of the appeal bond is fixed at *$100 or a deposit of $50 in lieu 
thereof. 

Bv the Court: 

WENDELL P. STAFFORD, Justice. 
Memoranda. 

July 2, 1917.—$50 deposited in lieu of appeal bond. 

July 26, 1917.—Motion of plaintiff to withdraw $50 deposited in 
lieu of appeal bond, filed. 

Order for plaintiff to withdraw deposit and file bond. 

Bond on appeal for $100 approved and filed. 

Plaintiff's Assignment of Errors. 

Filed July 20, 1917. 

****** * 

1. The Court erred in holding that although it had the right to 
review the action of the Secretary of the Interior in the premises, it 
appeared upon the face of the Bill that the Plaintiff had failed to 

comply with the requirements of the law, under which she 

28 sought to secure title to the land described in her Bill of Com¬ 
plaint. 

2. The Court erred in sustaining Defendant’s Motion to Dismiss 
Plaintiff’s Bill of Complaint and dismissing the same with costs to 
the Defendants. 

JAMES I. PARKER, 

S. V. HAYDEN, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed July 26, 1917. . { 

******* 

1. Motion for leave to amend Bill of Complaint. 

2. Order granting leave to amend Bill of Complaint. 

8. Amended Bill of Complaint. 

4. Motion of Defendants to dismiss Bill of Complaint. 

3—3115a 
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5. Decree of Court dismissing Dill of Complaint, and allowing 
Plaintiff an appeal upon notation of same in open Court and fixing 
the penalty of bond, or amount of cash deposited on appeal. 

H. Memorandum as to deposit of cash amount on appeal. 

7. Order granting Plaintiff leave to tile appeal bond in lieu of cash 
deposit and to withdraw same. 

<S. Memo.—Appeal bond filed July 20, 1917. 

9. Assignment of errors by Plaintiff. 

10. Designation of record. 

JAMES I. PARKER, 

S. V. ITAYDEN, 

Attorney* for Plaintiff. 

Service of copy of the above Designation of Record on ap- 

29 peal acknowledged this 20th day of July, 1917. Same is 
approved. 

C. EDW. WRTGIIT, 
Attorney for Defendants. 

30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
29, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. J4332 in Equity, wherein Meta 
Keusell is Plaintiff and Franklin K. Lane, Secretary of the Interior, 
et al. are Defendants, as the same remains upon the files and of record 

in said Court. 

In testimony whereof, 1 hereunto subscribe my name and atlix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of August, 191 1 . 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Cleric , 

By W. E. WILLIAMS, 

Ass t Cleric. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3115. Meta Keuseh, appellant, vs. Franklin K. Lane et al. Court 
of Appeals, District of Columbia. Filed Aug. 15, 1917. Henry W. 
Hodges, clerk. 
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IN THE 


(Court af Apprala.lifltrirt nf (Eulumbta 


No. 3115. 


Meta Keusch, Appellant, 
vs. 

Franklin K. Lane, Secretary of the Interior, Alexander 
T. Vogelsang (substituted for Andrieus A. Jones), 
First Assistant Secretary of the Interior, and Clay 
Tallman, Commissioner of the General Land Oflict 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF IN BEHALF OF APPELLANT. 


Statement of Facts. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia dismissing appellant’s bill of com- 
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plaint, to enjoin api>ellees from cancelling her homestead 
entry. 

August 14, 1899, an agreement was entered into between 
certain United States Commissioners, duly appointed for 
the purpose, and a majority of the Crow Indians on the 
Crow Reservation in Montana, over 18 years of age, which 
was to be in full force and effect when signed by said Com¬ 
missioners and a majoriy of said Indians and ratified by 
the Congress of the United States, by the terms of which 
said agreement said Indians ceded to the United States 
the lands described in paragraph 4 (Rec., p. 3) in considera¬ 
tion of the sum of one million, one hundred and fiftv thou- 
sand dollars to be paid to and expended for them by the 
United States. 

Said agreement was never ratified bv Congress as made, 
and the United States never acquired by purchase the In¬ 
dian title to the lands therein described, with the exception 
of sections 16 and 36, but instead, the United States be¬ 
came Trustee for said Indians to dispose of such lands and 
to expend and pay over the proceeds from the sale thereof 
as received, pursuant to the provisions of section 8 of the 
Act of April 27. 1904 (33 Stat., 352). 

W ith the exception of certain lands designated in the act 
of April 27, 1904, and referred to in paragraph 6 (Rec., pp. 
3 and 4) the unallotted lands described in said agreement 
of August 14, 1899, were, under the provisions of sec¬ 
tion 5 of said Act and the President's proclamation of 
May 24, 1906, to be disposed of under the general pro¬ 
visions of the Homestead, Town Site and Mineral Land 
Laws at not less than $4.00 per acre. The only cause 
mentioned in section 5 of said Act and the President's said 
proclamation for which a homestead entry of lands made 
thereunder could be cancelled, is the failure of the entryman 
to pay in whole or in part, the purchase price of said land. 
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On September 26, 1906, appellant made homestead entry 
of the land described in paragraph 7 (Rec., p. 4), under the 
provisions of section 5 of said Act, and the President’s 
Proclamation aforesaid; that appellant paid the purchase 
price of the lands, $4.00 per acre, amounting to $760, pre¬ 
scribed by the act and the proclamation aforesaid (Rec., p. 
9, Exhibit B, rec., p. 11, Exhibit H, rec., p. 13, last para¬ 
graph) and on April 28, 1914, appellant submitted her final 
five year proof on her said homestead entry upon which 
final certificate was and still is withheld by the officers of 
the Interior Department. 

September 19, 1911, one Bernard A. Erickson, instituted 
contest proceedings against appellant’s homestead entry as 
described in paragraph 8 (Rec., p. 4). 

The charge was that appellant had failed to establish and 
maintain a resilience upon said land and had totally aban¬ 
doned the same for a period of more than six months. The 
affidavit of contest was filed by said Erickson for the pur¬ 
pose of securing the preference right of entry accorded to a 
successful contestant by section 2 of the Act of May 14, 
1880 (21 Stat., 140). It contained no charge, however, 
that plaintiff had failed to pay any instalment of the pur¬ 
chase money for said land as required by section 5 of said 
Act of April 27, 1904, and the President’s proclamation 
aforesaid. 

April 25, 1912, a hearing was had before the Register 
and Receiver at Billings, Montana, on the issues presented 
bv said affidavit of contest, at which both parties were pres¬ 
ent in person and by attorney, and on September 14, 1914, 
the Register and the Receiver rendered their decision in 
favor of the appellant and recommended the dismissal of 
said contest. 

An appeal was taken by the contestant from said decision 
to the Commissioner of the General Land Office, and on 
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April 20, 1915, said Commissioner reversed said decision 
and held appellant’s entry for cancellation. 

An appeal was taken by appellant from the decision of 
said Commissioner to the Secretary of the Interior and on 
October 27, 1915, the First Assistant Secretary of the In¬ 
terior affirmed the decision of said Commissioner. 

Appellant then filed a motion for a rehearing of said ap¬ 
peal and on March 22, 1916, the First Assistant Secretary 
of the Interior denied that motion. 

Thereafter, the appellant filed an application for the exer¬ 
cise of the Secretary’s supervisory authority in said case 
and on May 11, 1916, the First Assistant Secretary of the 
Interior denied that application. 

Assignments of Error. 

Appellant’s assignments of error involve the following 
propositions of law: 

First: That the Secretary of the Interior is without juris- 
dition to cancel appellant’s homestead entry upon the 
charges brought against it. 

Second : That this court has jurisdiction to review the ac¬ 
tion of the Secretary of the Interior in the premises. 

Third: That appellant is entitled to the relief prayed for 
in her bill of complaint. 

ARGUMENT. 

Defendants Are Without Jurisdiction to Cancel 
Appellant’s Homestead Entry. 

At the time appellant made homestead entry of it, the 
tract here involved was a part of those lands belonging to 
the Crow Indian Reservation that had been taken over by 
the United States as Trustee, for the purpose of disposing 
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of them under the Act of April 27, 1904 (33 Stat., 352), 
and turning the proceeds over to those Indians. The status 
of those lands is defined by Section 8 of that Act, as fol¬ 
lows : 


“That nothing in this Act contained shall in any man¬ 
ner bind the United States to purchase any portion of 
the land herein described, except Sections 16 and 36 or 
the equivalent in each township, or to dispose of said 
land except as provided herein, or to guarantee to find 
purchasers for said lands or any portion thereof; it be¬ 
ing the intention of this Act that the United States shall 
act as Trustee for said Indians to dispose of said lands 
and to expend and pay over the proceeds received 
from the sale thereof, only as received, as herein pro¬ 
vided.” 

In view of the foregoing, it is submitted that the lands 
of which the tract involved was a part, at the time of ap¬ 
pellant's entry, did not belong to the United States and hence 
were not PUBLIC LANDS. 

L T nited States vs. Ash Sheep Co., 221 Fed. Rep., 582. 

Since the land involved was not and is not PUBLIC 
LAND, the jurisdiction of the Secretary of the Interior with 
reference to it must be found in the Act of April 27, 1904, 
supra. 

In the case of Floyd W. Warren, 43 L. D., 181, which in¬ 
volved the question as to whether a tract of the aforesaid 
lands could be disposed of under the isolated tract law, the 
Interior Department citing Frost v. Wenie, 157 U. S., 46, 
58, and United .States v. Benjamin Healey, 160 U. S., 136, 
147, held that: 

“The application was properly rejected, however, 
inasmuch as the area including this tract was opened 
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under a Special or Local Law specifically proinding 
the manner for the disposal of such lands. A complete 
system was provided for the offering of the lands to 
entry in the first instance, and then for the disposal of 
the unsold lands through proclamation of the Presi¬ 
dent to be repeated at his discretion. It is therefore 
believed that the General Isolated Tract Law may not 
properly be applied in contravention of the said special 
or local law governing the disposal of this area 

Since the said Act of April 27, 1904, makes special pro¬ 
vision and furnishes a complete system for the disposal of 
those lands, it impliedly prohibits their disposal in any other 
manner. 

35 L. D., 279, and Edwin J. Miller, 35 L. D., 411. 
(See 417.) 

Therefore the authority or jurisdiction of the Secretary 
of the Interior to dispose of said lands is limited to the man¬ 
ner prescribed by that Act. 

L T nder said Act of April 27. 1904, and the President’s 
proclamation of May 24, 1906 (34 Stat., pp. 3200-6), 
those Crow Indian Lands were opened to entry under the 
general provisions of the Homestead Town Site and Min¬ 
eral Land Laws at $4.00 per acre, as follows: 

A registration was held on Tune 14, 1906, at certain points 
in the States of Montana and Wyoming designated in the 
President's proclamation, of such qualified persons as de¬ 
sired to make homestead entry of those lands. To those 
persons a certificate of registration was given and they were 
required to sign a card by which the local land officers could 
thereafter identify them. When that was concluded those 
cards were assembled by a committee selected by the Secre¬ 
tary of the Interior and drawing had. Each card drawn 
was given a number which determined the order in which 
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the applications for entry should be made. The person 
whose name was on the card was notified when he should 
make his application for homestead entry. The first 125 
were allowed to make their applications on July 16, 1906, 
and 125 the following day and so on until the lands were 
all entered. Each applicant was required to present his 
application in person except honorably discharged soldiers 
and sailors who could apply by agent. During the 60 days 
following July 16, 1906, only registered applicants were al¬ 
lowed to make entry. After that time any qualified person 
could settle upon, occupy and make homestead entry of 
any non-mineral lands remaining undisposed of, under the 
general provisions of the Homestead Law without reference 
to the President’s proclamation. 

l'he only preference right of entry given, was to the 
registered applicants in the numerical order of their identi¬ 
fying cards, for 60 days following the opening of July 16, 
1906. 

The law further provides that if any entryman fails to 
pay the $4.00 per acre in whole or in part when due, his 
interest in the land entered shall cease, the money he has 
paid shall l>e forfeited to the United States and his entry 
held for cancellation and cancelled. Thereafter the land 
embraced in such cancelled entry shall l)e subject to entry at 
the same price and on the same terms until such time as the 
President may direct otherwise. Whenever the President 
concludes that all the land has 1)een disposed of at $4.00 
per acre that can l>e sold for that price, he mav by procla¬ 
mation, to be repeated at his discretion, sell the remaining 
lands from time to time subject to the provisions of the 
homestead laws, or otherwise as he may deem advantageous, 
at such price, or prices, in such manner upon such condi¬ 
tions, with such restrictions, and upon such terms as he 
may deem best for all the interests concerned. 
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Bearing in mind that the foregoing is the complete sys¬ 
tem for the disposal of the lands involved in this appeal, 
which under the well established principle of law in such 
cases excludes all other methods of disposal or of initiating 
a claim or right to such lands, where is there any provision 
for contesting one of these homestead entries and securing 
the preference right to enter the land embraced therein ? 
We submit there is none. 

Permission to institute a contest against a homestead 
entry made from the PUBLIC LANDS, in the sound dis- 
cretion of the Secretary of the Interior he may grant or 
not. 35 L. D., 67. But once entertained the successful 
contestant of such an entry is by Section 2 of the Act of 
May 14, 1880 (21 Stat., 140), given a preference right for 
30 days after notice of its cancellation to make entry of 
the land embraced in said cancelled entry and the Act of 
July 26. 1892 (27 Stat., 270 ). extends the same privilege to 
the contestant’s heirs in case he dies within the 30 days, with¬ 
out exercising his preference right. The effect of the cancel¬ 
lations of such an entry is to restore the land embraced there¬ 
in to the body of the PUBLIC LANDS and the preference 
right given the successful contestant is in the nature of a re¬ 
ward to an informer who advises the Department of dere¬ 
lictions on the part of the entrvman which it might not other¬ 
wise obtain. 37 L. D., 513. But the land embraced in ap¬ 
pellant’s entry was not taken from the PUBLIC LANDS, 
and the cancellation of her entry would not restore it to the 
body of the PUBLIC LANDS. Nor does the Department 
need the aid of an informer to advise it when a homestead 
entrvman of those Crow Indian lands is derelict in the only 
manner in which such an entry may be cancelled, viz: 
failure to pay the purchase price of the land in whole or in 
part, because its own records will at all times show the en- 
tryman’s status in that respect. The Act of May 14. 1880. 
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supra, relates to homestead entries made from the PUBLIC 
LANDS and not from lands of the character here under 
consideration, which were to be disposed of under a com¬ 
plete system created by the Act of April 27, 1904, and no 
claim, privilege or right can be initiated or acquired to those 
lands except as provided in that system, and no preference 
right, as the result of a successful contest of a homestead 
entry of those lands, is either expressly or impliedly pro¬ 
vided for in that system. Hence, it must be apparent that 
without express statutory authority so to do, somewhere 
in the Act of April 27, 1904, the Secretary of the Interior 
has no power to entertain a contest against a homestead 
entry of those lands and to grant a preference right of entry 
to the contestant as a result thereof. That is particularly 
true in this case, for the following reasons: 

The only cause for which a homestead entry of these 
lands may be cancelled is failure to pay the purchase price 
of the land in whole or in part, and it is only when an entry 
is cancelled for such a cause that the land embraced therein 
is again subject to homestead entry at $4.00 per acre. 
In this case the charge against appellant is not that she 
failed in any particular as to payment for the land, 
the record affirmatively shows quite the contrary, but the 
charge is that she abandoned it for more than six months 
and failed to reside upon the land. If the entry were can¬ 
celled upon those charges what would be the status of the 
land embraced therein? It would not again be subject to 
entry under the homestead law at $4.00 per acre, for only 
land embraced in homestead entries cancelled because of the 
entryman’s failure to pay the purchase price in whole or in 
part are restored to that status. The system created by the 
Act of April 27, 1904, for the disposition of those Crow 
Indian I^ands makes no provision for such a contingency as 
would arise if appellant’s homestead entry were cancelled 



on the charge made against it and hence it must be apparent 
that there is no construction of the Act of April 27, 1904, 
|K>ssible, that will justify the holding that the Secretary of 
the Interior has authority to entertain the contest against 
appellant’s homestead entry or to cancel it on the charges 
made against it by the said Erickson. 

But it may l>e asked, since the said Crow* Indian lands 
were to l>e dis]>osed of under the general provisions of the 
Homestead law * * *, and contest proceedings charging 

appellant with failure to comply with that law in two essen¬ 
tial particulars have l>een entertained and evidence taken in 
that l>ehalf, is it appellant’s contention that if the Secretary 
of the Interior lxdieved that the evidence sustained that 
charge he would have no power to cancel her entry? Such 
is appellant's contention and for two reasons: 

( 1 ) This entry was not made from the public lands, so 
that the right to entertain contest proceedings against 
homestead entries made from the public lands which 
inures to the Secretary of the Interior under his general 
jurisdiction over such lands does not attach here. Ilis 
authority over said Crow Indian lands is no greater than 
is expressly conferred upon him by said Act of April 27, 
1904. That act gives him no authority to entertain contest 
proceedings against a homestead entry of the lands involved 
herein on such a charge as was brought against appellant’s 
entry or to cancel the entry on such a charge. If, therefore, 
despite his lack of authority, so to do, he has entertained 
a contest on the charge stated against api^ellant’s entry 
and evidence has been taken on that charge, he can not fur¬ 
ther exceed his authority by cancelling the entry because the 
Act aforesaid makes no provision for cancelling a home¬ 
stead entry of such lands on such a charge. The sole cause 
for which a homestead entrv of said lands mav be cancelled 


is that the entryman failed to pay the purchase price of the 
iand in whole or in part. 

(2) The aforesaid act makes no provision for the dis¬ 
position of lands embraced in a homestead entry cancelled 
on such a charge as that preferred against appellant’s entry. 
Hence the lands embraced in a homestead entry of those 
lands, cancelled on such charges, would have a status not 
contemplated, provided for or defined by the complete sys¬ 
tem for the disposition of said Indian lands, created by the 
said act. Therefore such procedure would not be in har¬ 
mony with that system, but would be antagonistic to it and 
impliedly prohibited by it. 

But it may lx 1 asked, suppose the appellant or any other 
homestead entryman of such Indian lands pays in full for 
the land but fails to make final proof showing compliance 
with the homestead law within the time prescribed by that 
law, or at all, or such final proof, if made fails to show 
compliance with the homestead law by the entryman, is it 
the contention of the appellant that the Secretary of the In¬ 
terior has no authority to cancel that entry? Such is ap¬ 
pellant's contention and for the reasons heretofore urged. 

It may also be urged that appellant’s contention would 
nullify the provision that the land in controversy shall be 
disposed of under the general provisions of the homestead 
law * * *. Not necessarily so. But even assuming such 
to be the case, it is a defect in the law, which can not be 
cured either bv the Secretary of the Interior or the Commis¬ 
sioner of the General Land Office. 

Pirie v. Chicago Title and Trust Co., 182 U. S., 438. 
(See p. 452.) 

There are a number of facts in connection with that 
legislation which indicate that the omission referred to was 
not the result of accident. The evident purpose for dispos- 
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ing of those lands was to obtain revenue for the Crow In¬ 
dians and it was made the acid test of good faith on the part 
of the entryman of the lands that he should pay the purchase 
price which was largely in excess of the minimum price for 
PUBLIC LANDS. The payment of the money was the sole 
object in view. Without that payment the entryman might 
bring his land to the highest state of cultivation, might re¬ 
side ujx>n it from the hour of entry and place upon it the 
most valuable improvements but he could not get a patent 
until he paid for the land. This theory is borne out by the 
fact that on February 2, 1917, Congress passed an Act 
(H. R. 8492) '‘to restore homestead rights in certain cases,” 
That bill provides, 

“That from and after the passage of this Act any 
person who has heretofore entered under the homestead 
laws and paid a price equivalent to or greater than 
$4.00 per acre, lands embraced in a ceded Indian 
Reservation, shall, u]>on proof of such fact, if other¬ 
wise qualified, l>e entitled to the benefits of the home¬ 
stead law as though such former entry had not been 
made * * * provided that the provisions of this 

Act shall not apply to any person who has failed to 
pay the full price for his former entry, or whose for¬ 
mer entry was cancelled for fraud.” 

In other words Congress in that Act emphasized the fact 
that the PAYMENT OF THE PURCHASE PRICE 
of the lands embraced in this entry was the purpose in 
view. That Act we submit is tantamount to a legislative 
construction of the Act under consideration. 

Appellant having lawfully entered and paid for the land 
in controversy, she can not be deprived of the same by the 

action of the Secretary of the Interior or the Commissioner 
of the General Land Office. 

Cornelius vs. Cessel, 128 U. S., 456. 
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Right of Court to Review the Action of the Secre¬ 
tary of the Interior in the Premises. 

In the case of Franklin K. Lane, Secretary of the In¬ 
terior, plaintiff in error, v. Hoglund, 244 U. S., 174, affirm¬ 
ing Hoglund v. Lane, 44 App. D. C., 310, where the con¬ 
struction of a statute was involved, Mr. Justice Van Deven¬ 
ter, delivering the opinion of the court at page 182, said: 

“Unless the writ of mandamus is to become practi¬ 
cally valueless, and is to lie refused even where a public 
officer is commanded to do a particular act by virtue 
of a particular statute, this writ should be granted. 
Every statute to some extent requires construction by 
the public officer whose duties may lie defined therein. 
Such officer must read the law, and he must therefore, 
in a certain sense, construe it, in order to form a judg¬ 
ment from its language what duty he is directed by the 
statute to perform. But that does not necessarily and 
in all cases make the duty of the officer anything other 
than a purely ministerial one. If the law direct him to 
jierform an act in regard to which no discretion is 
committed to him and which, upon the facts existing, 
he is bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which requires, in 
some degree, a construction of its language by the 
officer. * * * Every executive officer whose duty is 
plainly devolved upon him by statute might refuse to 
fuse to perform it, and when his refusal is brought 
before the court he might successfully plead that the 
performance of the duty involved the construction of 
a statute by him, and therefore it wac not ministerial, 
and the cqurt would on that account, be powerless to 
give relief/’ i --^ 

In the case at bar the quest 1 *on presented to the Secretary 
of the Interior and other defendants, herein, was the con¬ 
struction of the Act of April 27, 1004, and the proclamation 
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of the President of May 24, 1906. In the light of Franklin 
K. I^ane, Secretary of the Interior, v. Hoglund, supra, it is 
submitted that this was a mere ministerial duty and not an 
act of judgment and discretion; that in the circumstances the 
taking of testimony touching any question other than the 
payment of the purchase price was ultra vires and did not 
make the duties of said officers anything other than purely 
ministerial. 

In the case of Noble, Secretary of the Interior, ct al., v. 
Union River Logging R. R. Co., 147 U. S., 164, an appeal 
from a decree of the Supreme Court of the District of Co¬ 
lumbia, to enjoin the Secretary of the Interior and the 
Commissioner of the General Land Office from executing 
an order revoking the approval of the Union River Logging 
Company’s maps for a right-of-way over the public lands 
and from molesting such company in the enjoyment of said 
right of way in a suit in equity brought by said company 
against said Noble, Mr. Justice P»rown, delivering the opinion 
of the court, at pages 171 and 172, said: 

“We have no doubt the principle of these decisions 
applies to a case wherein it is contended that the act of 
the head of a Department, under any view that could be 
taken of the facts that were laid before him, was ultra 
vires, and beyond the scope of his authority. If he has 
no power at all to do the act complained of, he is as 
much subject to an injunction as he would lie to a 
mandamus if he refused to do an act which the law 
plainly required him to do. As observed by Mr. Jus¬ 
tice Bradlev in Louisiana Board of Liquidation v. 
McComb. 92 U. S., 531, 541 (23: 623: 628) : ‘But it 
has been well settled that when a plain official duty, 
requiring no exercise of discretion, is to be performed, 
and performance is refused, any person who will sus¬ 
tain personal injury by such refusal may have a man¬ 
damus to compel its performance: and when such duty 



is threatened to be violated by some positive official 
act, any person who will sustain personal injury thereby, 
for which adequate compensation can not be had at law, 
may have an injunction to prevent it. In such cases 
the writs of mandamus and injunction are somewhat 
correlative to each other.’ ” 

For these considerations, it is respectfully submitted that 
the decree appealed from should be reversed. 

James I. Parker, 
Samuel V. Hayden, 
Attorneys for Appellant. 



■ 






KSPfiW, 




•:? JL 


‘ | -v 




safes 


. v-t 






&5» 


4 ? 1 


jm'i' 


'VmwM 


\ - f^T-V-/-- •• '■•'■ - ; "' 

. 




the Interior; and Chat 


of *he Genera^ Land 

~v,i- L— ..- 

FROM TBE SUPREME COURT 0% 

*- : COLUMBIA. * ■, 3g 


WHTK1T 70S 


{ " ■ '“•» V- > - * «•■’ i • Vj * ? * 

I "• « " /?*•■ *v. ** J>' V 

.• .*VSL w •• < ‘ ♦• *'<*»* 

N .; •*» • ' *•«£.« V - - -■ • 


"> ' 













In the Court of Appeals of the District of 

Columbia. 

October Term, 1917. 

* ^ V • 

Meta Keusch, appellant, 

V . 

Franklin K. Lane, Secretary of the 
' Interior, et al. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. . . 

_ 

brief for appellees. 

The purpose of appellant’s bill in the court below 
was to enjoin appellees from carrying into effect 
certain decisions, which were a part of the bill 
(Exhibits B, C, D, and E), holding for cancellation 
her homestead entry on the ground that she had 
failed to comply with the requirements of law relat¬ 
ing to residence and cultivation. A motion to dis¬ 
miss was granted by the trial judge> and an appeal 

was noted. * • 

STATEMENT. 

Ill wif’ • \ 

The appellant’s entry was made under the pro¬ 
visions of the act of April 27, 1904 (33 Stat., 352). 
The pertinent parts of section 5 (p. 360), on which 
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her rights are predicated, are as follows (the italics 
being ours): 

That the lands not withdrawn for irrigation 
under said reclamation act, which lands shall 
be determined under the direction of the 
Secretary of the Interior at the earliest 
practical date, shall he disposed of under the 
homestead , town-site, and mineral-land laws 
of the United States , and shall be opened to 
settlement and entry by proclamation of the 
President, which proclamation shall prescribe 
the manner in which these lands may be 
settled upon, occupied, and entered by persons 
entitled to make entry thereof; and no person 
shall he permitted to settle upon, occupy, or 
enter any of said lands, except as prescribed 
in such proclamation, until after the expira¬ 
tion of sixty days from the time when the 
same are opened to settlement and entry; 
* * * And provided further , That the price 
of said lands shall be four dollars per acre, 
when entered under the homestead laws , to be 
paid as follows: 

One dollar per acre when entry is made, and 
the remainder in four equal annual install¬ 
ments, the first to be paid at the end of the 
second year. 

In addition to the price to be paid for the 
land, the entryman shall pay the same fees and 
commissions at the time of commutation or 
final entry as now provided by law when the 
price of the land is one dollar and twenty-five 
cents per acre. 

Lands entered under the town-site and 
mineral-land laws shall be paid for in amounts 
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and manner as provided by said laws, but in no 
event at a less price than that fixed herein 
for such lands, if entered under the homestead 

laws , and in case any entry man fails to make 
such deferred payments, or any of them 

promptly when due, all rights in and to the land 
covered by his or her entry shall at once cease, 
and any payments theretofore made shall be 
forfeited, and the entry shall be held for can¬ 
cellation and canceled: Provided , That the 
lands embraced within such canceled entry 
shall, after cancellation of such entry, be 
subject to entry under the provisions of the 
homestead law at four dollars an acre until 
otherwise directed bv the President, as herein 
provided: And provided , That nothing in this 
act shall prevent homestead settlers from com - 
muting their entries under section twenty-three 
hundred and one, Revised Statutes, by paying 
for the land entered the price fixed herein, 
receiving credit for payments previously made, 
except as to lands entered under said reclama¬ 
tion act: And provided further , That when, in 
the judgment of the President, no more of the 
land herein ceded can be disposed of at said 
price, he may by proclamation, to be repeated 
at his discretion, sell from time to time the 
remaining land subject to the provisions of the 
homestead law or otherwise as he may deem 
most advantageous , at such price or prices, in 
such manner, upon such conditions, with such 
restrictions, and upon such terms as he may 
deem best for all the interests concerned. 

The President's proclamation made pursuant to the 
authority contained in said act was issued May 24, 
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1906 (34 Stat., 3200). The language of the act is 
followed, the additions being details concerning 
drawings and the order and manner in which home- 

o 

stead entries should be made, etc. 

On September 26, 1906, appellant made home¬ 
stead entry of the land in controversy. (Record, p. 
4.) From time to time she made the payments re¬ 
quired by the act, and on April 28, 1914, “submitted 
her final five-year proof on her said homestead entry.” 
(Record, p. 4.) 

In the meantime, however, one Erickson had filed 
an affidavit of contest against her entry, charging 
failure to establish and maintain a residence on the 
land and an abandonment of the entry for a period 
of more than six months. 

These facts, if true, would defeat an ordinary 
homestead entry and require its cancellation. If 
the homestead laws of the United States are appli¬ 
cable to this entry, in so far as compliance with 
their requirements is concerned, we take it that 
counsel for appellant will agree that no proper case 
for the intervention of a court is presented by this 
record. For the bill contains no averment that ap¬ 
pellant complied with the ordinary requirements of 
the homestead law, and the exhibits, which are de¬ 
cisions of the land department, charged with juris¬ 
diction to decide such matters, show that Meta 
Keusch did not comply with the homestead law in 
respect to residence. 





THE POINT IN THE CASE. 

As we understand appellant’s contention, it is that 
the appellees have no power to cancel said entry 
save on one ground—i. e., failure to make in full the 
payments specifically required by the act of April 
27, 1904. 

Our position is that appellant was required to com¬ 
ply with the homestead law, and, in addition , make 
said payments. 

If she had fully complied with every requirement 
of the law in respect of residence and cultivation for 
the full term of five years, and yet had defaulted in 
making the final payment promptly when due, can¬ 
cellation of her entry would not only be justified, but 
would be required by law, i. e., by the special pro¬ 
visions of the act of April 27, 1904. 

If she had fully complied with the requirements of 
the act of April 27, 1904, in respect of payments, and 
yet had defaulted in meeting any of the requirements 
of the homestead law such as relate to residence or 
cultivation, then likewise cancellation of her entry 
would not only be justified, but would be required by 
law. 

That is succinctly the whole case. 

ARGUMENT. 

The statement of the case, it seems to us, presents 
all argumentative factors that support the conclu¬ 
sion reached in the court below. 

If Congress meant merely to sell the lands at $4 
an acre, why didn’t it say so? 



Why any talk about homestead laws, town-site laws, 
mineral-land laws “of the United States ”? 

Why talk about “ entry ” if merely a sale was meant, 
when entry has a well-defined technical meaning? 

“Shall be disposed of under the homestead, town- 
site, and mineral-land laws of the United States.” 
What other form of disposition does the law 
authorize? 

One proviso does provide: 

That when, in the judgment of the Presi¬ 
dent, no more of the land can be disposed of 
at said price, he may, by proclamation, to be 
repeated at his discretion, sell from time to 
time the remaining land subject to the pro¬ 
visions of the homestead law or otherwise as 
he may deem most advantageous , at such price 
or prices, in such manner, upon such condi¬ 
tions, with such restrictions, and upon such 
terms as he may deem best for all the interest 
concerned. 

In other words, the President had authority, in a 
certain contingency, to sell the land outright, without 
any regard to the homestead law, or even the price 
fixed by the act of April 27, 1904. Why should 
such a provision be inserted in the act if in no con¬ 
tingency or event the homestead laws of the United 
States were applicable? 

The record shows that the appellant entered the 
land under the homestead laws of the United States. 
She thereby obligated herself to meet the require¬ 
ments of those laws. In addition, by the terms of 
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the act, she obligated herself to meet a certain other 
requirement not found in the homestead laws of the 
United States—a requirement that as to these par¬ 
ticular lands a certain sum of money should be paid 
in a certain manner. As that is not a requirement 
found in the general homestead legislation, Congress 
provided for cancellation of the entry if default be 
made in making payments. There was not occasion 
in the act of 1904, authorizing entries under the 
homestead laws, to make provision for the cancella¬ 
tion of any entry for failure to establish and main¬ 
tain residence or to cultivate the land. The home¬ 
stead laws make ample provision in that respect. 

Appellant made an offer, by her entry, to acquire 
title to this land, which the Government accepted. 
She selected the homestead method—not the town- 
site or mineral-law methods. By that—the home¬ 
stead laws under which she sought to have the land 
disposed of to her being the homestead laws “of the 
United States’’—she, on her part, agreed to reside 
upon and to cultivate, to pay the sum of $4 an acre, 
in installments at certain periods. The Govern¬ 
ment’s part of the undertaking was that if she lived 
up to her part of the bargain a good title would be 
conveyed to her. She fulfilled the obligation on her 
part in one respect only—she paid the money, but 
she did not reside upon the land. She now seeks to 
compel performance by the Government of its side 
of the contract on a record which concedes that she 
did not comply with that part of the obligation 
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whereby she undertook to reside upon the land for 
five years. In other words, she is seeking to require 
specific performance on one part when she admits 
that she has not specifically performed the entire 
obligation she assumed. Her bill seeks to have the 
appellees enjoined “from canceling”—what? The 
“homestead entry for the lands.” She is not in 
privity with any other sort of claim of right in the 
land. 

And yet her counsel urge that the laws governing 
homestead entries do not apply. They apply to 
such an extent that without the act of February 20, 
1917 (39 Stat., 926), cited on page 12 of appellant’s 
brief, her homestead right would have been exhausted 
by the entry in controversy. 

The homestead laws, as far as they concern this 
case, are sections 2289, 2290, and 2291, of the Revised 
S atutes. The first section describes qualifications; 
the next one the mode of procedure by which land is 
to be acquired. Appellant will not contend that 
these sections do not apply to her case. She can 
not, without putting herself out of court. She has 
no other form of entry initiating any right to the 
land unless it be under these sections. But these 
sections complete no right or define any completed 
right in an entry. Section 2291 is required to estab¬ 
lish the final terms by which the entryman “shall be 
entitled to a patent.” Among the requirements is 
proof that the entryman has “resided upon or cul¬ 
tivated the same for the term of five years” (“or” 


has been universally construed as meaning “and” 
by the land department, and that construction is so 
understood by the courts; (see St. Paul, Minn. & 
Man. Ry. Co. v. Donohue , 210 U. S. 21, first para¬ 
graph on p. 31; and the point is decided in U. S. v. 
Mills , 190 Fed. Rep. 513, and McCaskill Co. v. United 
States, 216 U. S. 504, 510). A patent, to be issued to 
appellant if there had been no cause for the cancella¬ 
tion of her homestead entry, would have been the 
usual patent issued by the United States—a patent 
which is not only an instrument conveying title but 
is also an “official declaration * * * that all 
the requirements pertaining to its issue have been 
complied with” ( Smelting Co. v. Kemp , 104 U. S., 636, 
640, 641). How, then, on this record, conceding that 
Meta Keusch did not reside upon the land for the 
requisite period during the five years (as a matter of 
fact, her residence did not exceed 12 days—Record, 
p. 10), can the appellants issue a patent or do aupht 
else than cancel an entry which can not properly be 
passed to patent? 

Finally, we submit that this case in principle is 
controlled by the decision of this court in Handel v. 
Lane (44 Wash. Law Rep., 730). The appellees were 
called upon to construe the act of April 27, 1904, in 
order to administer it. Unless the court is prepared 
to say, on this record, that the construction which is 
opposed by the appellant is impossible, unreasonable, 
arbitrary, and capricious, we submit that the action 
of the appellees is not subject to review by the courts. 
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If the construction is erroneous and if the appellant 
is entitled to the land, her remedy will be in a suit 
against Erickson or any grantee of the land. (In re 
Emblen , 161 U. S., 50.) 

The decree should be affirmed. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

Assistant Attorney . 
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